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appeal no evidence will be considered that has not been made the subject of 
investigation and report by the inspector. Can anything be more harsh and 
arbitrary? Corning into a port of the United States, as these petitioners did 
into the port of Malone, placed as they were in a house of detention, shut off 
from communication with friends and counsel, examined before an inspector 
with no one to advise or counsel, only such witnesses present as the 
inspector may designate, and, upon adverse decision, compelled to give notice 
of appeal within two days, within three days the transcript forwarded to the 
Commissioner General, and nothing to be considered by him except the testi- 
mony obtained in this Star Chamber proceeding. This is called due process 
of law to protect the rights of an American citizen, and sufficient to prevent 
inquiry in the courts." 

A brief review follows of the successive steps taken by the United States 
Supreme Court in the Chinese cases, from the case of Yick Wo v. Hopkins 
(1886), 118 U. S. 356, wherein the court declared that the constitutional 
safeguards were "universal in their application to all persons within the ter- 
ritorial jurisdiction, without regard to any differences of race, of color, or 
of nationality," and the case of United States v. Wong Kim Ark (1898), 169 
U. S. 649, where the discharge on habeas corpus of a Chinese person, born in 
the United States, from detention by a collector of customs was sustained, 
although no appeal had been taken to the Secretary, down to the case at bar, 
showing, in the words of Mr. Justice Brewer, "a curious judicial history." 
The vigorous logic of the opinion, the grasp on the salient features of the 
case which it evinces, and its well-balanced conservatism respecting a question 
of vital importance to the welfare of a free people, compel a serious doubt as 
to whether the court has not taken a false step in the direction of exalting 
the arbitrary power of the executive above the legitimate and constitutional 
supervision of the judiciary. 



What is a "Crime" Within the Meaning op the Constitution ? — Schick 
v. United States, 24 Sup. Ct. Rep. 826, was a case of prosecution by informa- 
tion under a statute imposing" a penalty for the knowing purchase or receipt 
for sale of oleomargarine which had not been stamped according to law. 
The plaintiff in error waived a jury and agreed to submit the issues to the 
court, and judgment was subsequently entered in favor of the United States. 
The question mainly argued in the Supreme Court was whether the plaintiff 
in error could lawfully waive the trial by jury in view of the 3rd clause of 
Sec. 2, Art. 3, of the Constitution, which provides that "the trial of all crimes, 
except in cases of impeachment, shall be by jury," and Article 6 of the 
Amendments, which provides that "in all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial by an impartial jury of the 
state and district wherein the crime shall have been committed." In other 
words, was the violation of the act relative to the purchase or sale of oleo- 
margarine, a crime? 

Mr. Justice Brewer, who wrote the opinion of the court, mainly relied 
upon the definition given by Blackstone, which is as follows: "A crime, or 
misdemeanor, is an act committed, or omitted, in violation of a public law 
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either forbidding or commanding it. This general definition comprehends 
both crimes and misdemeanors; which, properly speaking, are mere synony- 
mous terms; though in common usage the word 'crimes' is made to denote 
such offenses as are of a deeper and more atrocious dye; while smaller faults 
and omissions of less consequence are comprised under the gentler name of 
'misdemeanors' only." This, said Mr. Justice Brewer, was the definition 
with which the framers of the Constitution were presumably familiar, and 
they must have used the term in that sense. It was therefore held that the 
offense under consideration was not a crime within the meaning of the Con- 
stitution. 

An express and specific definition of this term had, as a fact, been given 
by the Supreme Court of the United States in an earlier case, though the 
opinion in the case at bar does not refer to it. In Commonwealth of Ken- 
tucky v. Dennison, Governor of Ohio, 24 How. 66, 99, one of the fugitive 
slave cases, the Governor of Ohio had refused to deliver up one Lago, who 
was under indictment in Kentucky for the offense of assisting a slave to 
escape, on the ground that the alleged offense against the local statute of 
Kentucky was not a crime within the meaning of the Constitution. But the 
unanimous court, speaking by Mr. Chief Justice Taney, held that "the 
words, 'treason, felony, or other crime,' in their plain and obvious import, 
as well as in their legal and technical sense, embrace every act forbidden and 
made punishable by the law of the State. The word 'crime' of itself includes 
every offense, from the highest to the lowest in the grade of offenses, and 
includes what are called 'misdemeanors,' as well as treason and felony." 

Most of the currently accepted definitions of the term "crime" are in har- 
mony with the above statement of Mr. Chief Justice Taney. Thus Bishop, 
in his New Criminal Law, says, "A crime is any wrong which the govern- 
ment deems injurious to the public at large, and punishes through a judicial 
proceeding in its own name." § 32. And again : "We have three degrees 
of crime, — the highest being called Treason, the intermediate grade Felony, 
and the name of the lowest being Misdemeanor." § 602. Black's Law Dic- 
tionary says: "The better use appears to be to make crime a term of broad 
and general import, including both felonies and misdemeanors, and hence 
covering all infractions of the criminal law. In this sense it is not a technical 
phrase, strictly speaking (as 'felony' and 'misdemeanor' are), but a con- 
venient general term. In this sense, also, 'offense' or 'public offense' should 
be used as synonymous with it." Bouvier's Law Dictionary defines "crime" 
as "An act committed or omitted in violation of a public law forbidding or 
commanding it * * * A wrong which the government notices as injurious 
to the public, and punishes in what is called a criminal proceeding in its own 
name." And the Century Dictionary defines it as "An act or omission 
which the law punishes in the name and on behalf of the State, whether 
because expressly forbidden by statute or because so injurious to the public 
as to require punishment on grounds of public policy; an offense punishable 
by law." 

The definition now announced by the Supreme Court of the United States 
is substantially that given by Judge CoolEy in his work on Torts, at page 81, 
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where he says: "Certain acts or omissions are made public offenses by the 
common law or by statute, either because their inherent qualities and neces- 
sary tendencies make them prejudicial to organized society, or because it is 
believed that the evils likely to flow from them will be so serious that the 
general good will be subserved by forbidding them ; and penalties are attached 
to them, which are imposed on public grounds. These, according to their 
grade, are crimes or misdemeanors, or they are simply things prohibited 
under penalty." 

Due Process of Law. — The answer to the query as to what is due process 
or due course of law, Proteus-like, is assuming new shapes every day. It is 
not a mere difficulty of framing general definitions — these have been promul- 
gated in great numbers, — nor is it so often an inherent complexity of facts, 
but it must be recognized that it is rather the perplexity that comes from 
attempting to say what has been the settled mode of procedure according to 
the law as administered by the powers of the State or what are the "land- 
marks" of right established for the protection of the individual. 

Preconceived ideas have been overthrown, when judicial investigation has 
disclosed that "due process of law" may vary not only with the class of cases, 
but changes with the race or geographical situation of the person. So in 
Hawaii, a unanimous verdict of a jury is not necessary in criminal trials. 
Hawaii v. Edwards, n Haw. Rep. 571. In the Philippines, no jury at all is 
requisite or guaranteed. Dorr v. United States, 24 Sup. Ct. Rep. 808, 3 Mich- 
igan Law Rev. p. 56. The right of a Chinaman to remain in the United 
States may be altogether submitted to the discretion of an administrative 
immigration commissioner. Chinese Exclusion Cases, 24 Sup. Ct. Rep. 621, 3 
Michigan Law Rev. p. 57. 

A far more curious spectacle is brought out by the recent case of Hanson 
v. Krehbiel (1904), — Ks. — , 75 Pac. 1041, 64 L. R. A. 790, where the 
Supreme Court of Kansas, under the same set of circumstances as was pre- 
sented to the highest court of Minnesota, has arrived at a diametrically oppos- 
ite conclusion. An act of the Kansas legislature provided that in the event of 
libel by a newspaper, the injured party should be restricted to "actual" dam- 
ages if the defendant, after notice, made a full and fair retraction in a con- 
spicuous place in the paper. It was held that to take away the right to recover 
general damages usual in libel cases was a deprivation of the remedy, and the 
act was declared to be unconstitutional. The Court in speaking of the "due 
course of law" secured by the Bill of Rights, said : "It is not an easy task 
to deduce either from reason or the authorities a satisfactory definition of 
'law of the land' or 'due course of law.' We feel safe, however, from either 
standpoint, in saying these terms do not mean any act that the legislature 
may have passed if such act does not give to one opportunity to be heard 
before being deprived of property, liberty, or reputation, or, having been 
deprived of either, does not afford a like opportunity of showing the extent 
of his injury, and give an adequate remedy to recover therefor. Whatever 
these terms may mean more than this, they do mean due and orderly pro- 
cedure of courts in the ascertainment of damages for injury, to the end that 



